Introduction
I read Jessica Silbey's book, The Eureka Myth: Creators, Inventors, and Everyday Intellectual Property, 1 while I was on sabbatical. The word sabbatical, like the word Sabbath, 2 conjures a sense of rest and a break from the day-to-day rhythms of commerce, transactions, and, for me as a professor, teaching. My husband was on sabbatical as well, and we and our two young sons spent much of the summer in the house in Belgium where my husband grew up, enjoying late sunsets, visiting with friends, and biking through idyllic pasturelands. Summer is supposed to be a carefree time, and for me it was-at times. But not until my sons were asleep or away at school or child care programs did I have the time and space to rest, reflect, and refocus on my writing projects, including this Review-to get the work done.
In the theater of the courtroom or the rough and tumble arena of intellectual property policymaking, the day-to-day lives of creators are rarely presented. We often instead see one-dimensional vignettes, for example, "the new artist or band that has just released their [sic] first single and will not be paid for its success," described on Taylor Swift's Tumblr last summer when * Associate Professor of Law, Santa Clara University School of Law and former Obama Administration Senior Advisor, Intellectual Property and Innovation, White House Office of Science and Technology Policy. I thank Robert Merges, Paul Heald, Eric Goldman, Jeanne Fromer, Petra Moser, Jorge Contreras, Michael Risch, Ted Sichelman, David Schwartz, Tyler Ochoa, Brian Love, Pam Samuelson, and Jessica Silbey for helpful discussions, and the editors of the Michigan Law Review, in particular Jenny Stone and Will Martin, for their patience and helpful edits.
1. Jessica Silbey is a Professor of Law, Northeastern University School of Law. 2. Sabbatical, Oxford Dictionaries, http://www.oxforddictionaries.com/us/definition /american_english/sabbatical [https://perma.cc/WQ3Y-CLJJ] (the origin of the word "sabbatical" is from the late sixteenth century, from Greek sabbatikos "of the sabbath").
provides much more-namely, accounts of how factors like serendipity, circumstance, and hard work really matter. It shows glimpses of the importance to creators of space, time, and the freedom to work on projects that one believes are worthwhile. It does so in an age in which declines in the cost of communication, content discovery, and replication 9 are presenting creators with many more pathways, users, and uses in disseminating their work, even as intellectual property's default is to exclude them.
The result is a distillation of what, in their own words, creators want and the degree to which intellectual property does or does not align with these desires. While many commentators purport to represent the interests of artists and inventors, the creators that Silbey interviews speak for themselves throughout the book. Their experiences endow Silbey's observations and findings with an authenticity that other accounts lack. In the paragraphs that follow I draw from them and describe how in many cases they challenge, and in some others they support, traditional notions of intellectual property. Extending from this base, I bring other voices into the conversation-including related narratives, historical and modern empirical studies, and my own research-to consider what an intellectual property system keenly attuned to the needs of creators might look like, while recognizing that creators are not the only important constituency the intellectual property system needs to care about.
What creators want isn't all that surprising: freedom, credit, and relationships with their audiences and customers. What intellectual property offers is also fairly straightforward: the right to exclude, including the right to pursue legal actions against others for copying, misappropriating, or treading on one's work. These are not the same, as Chapter 3, entitled "Making Do with a Mismatch" recounts in detail, but the degree of match varies widely. In some of the cases Silbey reviews, intellectual property is perceived to be critical to support a protected space in which research and creative agendas can thrive (p. 217). In other contexts, intellectual property is just one of many factors that matter to creators; other times it is entirely beside the point. 10 In yet other cases, intellectual property sends the wrong message ("go away") and actually undermines creators by, for example, deterring the audiences they are trying to reach or Pareto suboptimally discouraging paid or free uses that would benefit both licensee and licensor. 11 Across these scenarios, what creators seek is an accurate expression of their desires. They seek the ability to deploy intellectual property flexibly to 9 . For an overview of the technologies that have reduced the cost of creating, distributing, and reproducing (i.e. the internet, 3D printing, synthetic biology, and robotics), see Mark A. Lemley ( concluding, based on their analysis, that some-potentially feasible-licensing failure is taking place insofar as deals that would benefit both parties are not taking place in the presence of patent protection).
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In order to support creators' desires for freedom, credit, and audiences during a time of declining communication, marketing, production, and reproduction costs, policymakers could consider reorienting intellectual property to better support goals other than exclusion. Making it easier for potential sellers and buyers of works to find each other, building more reliability into existing contract-based sharing regimes, and making paid and unpaid sharing easier-including through orphan-works reform and supporting licensing, defensive patenting, and humanitarian or public-domain dedication, as others have suggested-could go far to enhance creators' reputations and audiences' freedom to play and ability to get paid. Encouraging users and others to give accurate credit to creators-by taking attribution into account when copyright is enforced, enforcing commitments to attribute, and codifying best practices in attribution, as others have consideredwould create a better alignment between U.S. intellectual property law and the expressive and personhood desires of creators and their audiences. Below I describe what The Eureka Myth and related works say about what creators want, and the implications of those desires for intellectual property.
I. What Creators Want
The primary purpose of intellectual property law is to motivate the production and dissemination of artistic, scientific, and technological works. 12 But to induce authors and inventors to take such steps requires an understanding of what motivates them. The first part of this essay distills the desires expressed by Silbey's subjects. Across a broad swath of fields, settings, and creative endeavors, creators expressed three desires: freedom, credit, and audiences.
A. Freedom
Freedom is essential to the creative process. Below, I describe how three freedoms-freedom to do meaningful work; freedom to play, borrow, and build upon; and freedom through revenue generation-and their pursuit define the substance and process of creation. Silbey's subjects, the freedom they feel while they work is the "common defining pleasure." Common themes include the freedom to play, the freedom to have fun, and the freedom to make things (p. 41). Freedom also means autonomy and control, including control over one's schedule and control over the content of what one works on.
Many of Silbey's subjects value freedom and flexibility more than money and are willing to take less pay (though, notably, not no pay) for more freedom (p. 44). As Thomas, a software engineer and entrepreneur, said:
The one thing that my job has always given me is a lot of flexibility and a lot of room. And I appreciated that a lot, because I could do pretty much anything I wanted, and I could pursue any projects that I wanted. So that, at that time, meant more to me than additional money. (p. 43) Programs at well-run companies seek to free up the time of their employees by offering time-saving perks like on-site fitness centers, childcare, and subsidized food. 14 Similarly, the nature of the creative process means that there are particular freedoms important to creators that intellectual property can either support or hinder.
Freedom to Play, Borrow, and Build Upon
The freedom to play and to discover is particularly important during the early stages of creating. Leo, a well-known visual artist, started out as a lawyer who entertained ideas of becoming a writer. While playing and experimenting with different sorts of paint materials in his kitchen in the evenings, he devised a new way of making paintings (p. 42). Another subject, Ted, talked about the "juvenile delinquents" at his bioengineering company that try to break stuff and come up with new inventions and discoveries in the process and are among the most prolific inventors in his company (pp. 42-43). Play can be motivated by a desire to solve a problem, but the result is often serendipitous, like Leo's paint technique. It was never the goal; it just happened.
The freedom to play is closely related to the freedom to draw upon and be inspired by others. Silbey's interviewees are the first to acknowledge that their talents are not just in creating completely new ideas from whole cloth, but also in "bringing ideas from different areas together," or the ability to "tweak, move [ ] around, adapt [content] . . . and then add in" other content (p. 47). One subject laments the decline of creative works made from scratch, as technology makes it easier and easier to create works that reflect "an accumulation, a compilation, [ the creative process as highly iterative in nature, and the creative outputs, at times, are as inevitable as they are tremendous. Calculus, evolution, and decimal fractions are a few of the many example of inventions created simultaneously by groups of inventors. 15 By its nature, intellectual property places limits, sometimes significant ones, on the freedom of innovators to innovate freely, without worrying about getting the requisite permissions. Take the example of patents, in particular software patents-which many, including one of the nation's most prominent venture capitalists-view to be "a major inhibitor of innovation." 16 Surveys I have done have found that patent assertions, primarily by patent trolls, have caused companies to pivot away from, discontinue, and stop selling products. 17 A handful of other studies have found that they also reduce R&D. 18 In fact, it is the freedom from assertions, rather than the conventional "incentive" to innovate story, that motivate a number of Silbey's subjects to amass their own intellectual property, consistent with the existing literature. For example, 59 percent of 765 research-and-development managers surveyed by Cohen and his colleagues indicated that preventing suits or defensive objectives motived the acquisition of their last product innovation patent. 19 Companies in technology sectors, initially spurred by the licensing campaigns of Texas Instruments and IBM, now routinely engage in defensive patenting, 20 where innovation is cumulative and incremental. This gives their engineers and scientists the freedom to play, experiment, and use any starting materials, developed in-house or elsewhere, that they desire. Silbey's interviews confirm that defensive or portfolio patenting is used not only in 15 high tech, but also in the biosciences. As Dennis, who works at a publiclytraded, global pharmaceutical company, explains to his scientists: I agree that this subject matter likely shouldn't be patentable. But . . . right now, it is being patented by other people, and we're having to analyze their patents, spend tens of thousands of dollars analyzing them, rendering opinions, telling business people they have to make business risks based upon infringement issues. And . . . we're taking licenses. . . . What I want is something that I can trade with somebody . . . I'm not interested in necessarily asserting these against anybody. (pp. 44-45; last omission added)
Freedom Through Revenue Generation
Even when intellectual property is not the primary motivator for individuals engaged in creative or inventive endeavors, it can play an instrumental role in securing them the freedom they seek. Meredith, a talent agent that Silbey interviews, describes the freedom licensing a song for a commercial can provide her client, a folk singer: "[b]y doing a thirty-second spot like that, she'll get more money in the next year than she'd get from her record label in six years . . . . This was going to be money that she could make without leaving her house" (p. 214; omission in original). In other cases, intellectual property is critical to the existence of a company, especially in the absence of other proxies for innovative output or potential. Patents can provide a check on "inflated view[s] of what [the invention is] worth" (p. 212; alterations in original). In the words of one of the venture capitalists Silbey interviewed, patents give investors greater confidence to commit resources to projects that lack revenue or customers. Thus while Silbey's sense is that "IP simply does not cross the minds of the[ ] creative or innovative clients [of IP lawyers]" (p. 191), "the entitlements that flow from the work as IP (e.g. revenue, exclusive use) [may] arise . . . after legal intervention" (p. 192).
In this sense, intellectual property can create breathing space, the ability to take risks and make long-term investments, and room to experiment away from the day-to-day pressure to generate revenue. This sentiment is supported by some historical studies of patent and copyright. The introduction of copyright in Italy ushered in a large increase in the quantity and quality of opera production as composers were able to benefit from repeat performances, and were incentivized to produce enduring works, Giorcelli and Moser found. 21 Empirical historical studies that consider the introduction of patents, as well as the relative performance of countries that do and don't [Vol. 114:1081 have them, suggest that, if anything, patents influence the direction and diffusion of innovations rather than directly influencing the number of inventions. 22 Moser found no increase in the number of new rose varieties introduced after the creation of U.S. plant patents in 1930 even though a large share of patents covered roses. 23 U.S. multinationals respond to stronger intellectual property regimes abroad by "significantly increasing technology transfer to reforming countries." 24 However, increased transfer does not necessarily generate greater social welfare if it is associated with a higher-than-necessary social costs.
Still, the role of intellectual property must be understood in context. The serendipity that Silbey's subjects experience is reflected in the well-documented skew in the value of copyrighted and patented works. Most works have little commercial value and are not worth affirmatively protecting with copyright 25 or a full patent term. 26 One of Silbey's subjects, Dennis, "has great respect for the amount of time it takes to make a useful and novel discovery, and he understands how rarely it happens" (p. 232). Patent values are so unpredictable that patents are called "lottery tickets," 27 because their value depends on many factors beyond the merits of the invention or artistic work. Decades may elapse before an initial discovery is commercialized. In fact, 153 years passed between the first patentable version of the jet engine and its eventual commercialization, 28 and it took more than two centuries for the insight that scurvy could be prevented by the vitamin C in citrus to fully diffuse. 29 at the time of the first successful experiment in 1601, the general that fed his sailors three teaspoons of lemon juice a day was not a doctor. 30 Vitamin C's merits were confirmed 150 years later, but it would take another 120 years for the antidote to become widespread. 31 Despite the emphasis in patent and copyright law on novelty and originality, exactly who reaps the rewards often depends on other factors-firstmover advantages, economies of scale, network effects, 32 relationships with others (p. 28), randomness (p. 29), and marketing (p. 160). Serendipity may explain why even those who benefit from intellectual property aren't necessarily motivated by it ex ante. Jennifer was a salaried journalist who sold her book to a publisher and was able to live off the royalties (p. 29). Andrew was able to leverage his patent portfolio to get venture capital and eventually sell his business to a public company (p. 30). But based on probing these outcomes in depth, Silbey concludes, "these intellectual property jackpots were by no means preordained," nor did they provide the initial motivation for the work that led to them (p. 30). Studies of technology transactions and why they often fail have found that uncertainty about the value of the underlying work is compounded by uncertainty about the existence and value of the intellectual property. 33 As Kevin, a high-tech entrepreneur, put it, "[t]he big problem in business with patents is that the implications are totally unquantifiable. What is it going to cost us-well, what are the odds we get sued? Impossible to figure out. What's the likely outcome? . . . Patents? Completely unquantifiable." 34 Numerous studies appear to confirm the intuition that the returns to creative endeavors are by and large too uncertain to make much of a difference ex ante when intellectual property is extended. 35 In 1980, for example, the Bayh-Dole Act made it easier for universities to patent federally-funded inventions. 36 The cancer drug Alimta 37 and the Cohen-Boyer DNA techniques are among the numerous technologies that have been licensed since the Bayh-Dole Act. 38 credits the Act with the development of an impressive number of new vaccines and drugs. 39 But well before the Bayh-Dole Act, universities were devising and disseminating their inventions through a variety of mechanisms such as publication and institutional agreements. 40 The pursuit of the next great invention, but typically without its achievement, has resulted in the vast majority of technology transfer offices running at a deficit. 41 An independent review of university innovation before and after Bayh-Dole concluded that there was little evidence that increased licensing and university patenting led to meaningful growth in the economic contributions of universities. 42 Reviewing a number of metastudies of changes in the patent law, Boldrin and Levine likewise have found, "weak or no evidence that strengthening patent regimes increases innovation; they find evidence that strengthening the patent regime increases . . . patenting." 43 Those who have studied variations in the strength of copyright draw a similar conclusion regarding their impact. A study of fifty changes in U.S. copyright law effected by Congress and the Supreme Court between 1870 and 2006 found that the relationship between laws that change copyright and the registration of new works was "essentially random." 44 Of the other factors the authors considered, population was the best and most reliable predictor of the number of works produced. 45 Like Silbey's subjects, these studies suggest that the impact on creators of changes in intellectual property is often hard to predict at best and nonexistent at worst. It's also worth bearing in mind that while the freedom that money provides to creators is important to them, it is far from guaranteed that commercial success will follow intellectual property acquisition. As Scott, one of Silbey's subjects, said, "How are we gonna derive [economic] value from our activities? . . . Well the only way we're gonna do it is if we can convince people to buy the product and if we can build a good product, and make it work, and that's all people driven" (p. 275; alterations and omissions in original of intellectual property to reputation for recruitment is described in greater detail below.
B. Credit / Reputation
The most important thing to professional creators, Silbey finds, is their reputation (p. 149). Reputational interests are complex. They reflect pecuniary interests in a day and age in which Twitter account holders can monetize their followers 46 and creators and companies have personhood interests in ensuring that their reputation or brand authentically reflects the image that they want to project. 47 Reputational interests do not always map cleanly onto intellectual property rights: for example, in Silbey's interviews, the "desire to be known as someone who contributes good ideas" is not necessarily tied to any particular work (p. 168).
The ever-closer connection between creators and their audiences made possible by the growth of social media makes the cultivation and protection of a company's brand or an artist's reputation one of their most important priorities-one that can take precedence over any interest in exclusion. Creators want attention, 48 and they want credit for their contributions. But more importantly they want accurate credit-a desire reflected outside of the United States primarily through "moral rights" doctrines such as the right "to claim authorship" of a work (the right of attribution) and the right "to object to any distortion, mutilation or other modification" of a work that would harm the author's reputation (the right of integrity). 49 Because trademark law protects corporations against uses that are likely to cause consumer confusion, corporate reputational and brand interests are also strong. Silbey's subjects describe trademarks as "priceless asset[s]" (pp. 160-62), and survey results confirm that trademarks outrank copyright and patent rights. 50 The perceived importance of a company's brand can lead to overreach, Silbey documents, as her subjects describe their assertion of trademark rights in cases where they don't have them in order to avoid unwanted associations. 51 
Credit
In this Section, I discuss the intertwined desires of creators and the institutions that support them for credit, accurate attribution, and favorable reputation by association. The desire to be recognized, separate from the desire to be compensated, is pervasive among creators. Corporate inventorreward programs like one that Silbey describes, which symbolically rewards employees who invent with silver dollars (p. 159), have long been used to give credit to inventors. 52 Naming credit on scientific papers, which is often shared among groups of authors, is another way to recognize disparate contributions within a scientific cohort and to strengthen relationships and cohesiveness within the group (pp. 166-67). There are complex hierarchies for assigning credits to some creative works. Movies, for example, have both opening and closing credits and name those who contribute to the movie's production under a number of titles including producer, executive producer, co-producer, line producer, unit production manager, production supervisor, production coordinator, and associate producer. 53 Where and how an actor or director's name shows up in the credits are negotiated terms, 54 and experimental studies suggest that creators are willing to give up significant financial benefits in exchange for receiving credit for their work. 55 Even when creators want to share their copyrighted works for free, they want credit. Creative Commons is an organization that facilitates the sharing of works through the development of licenses that authors can place onto 52. According to U.S. patent law, the inventions of employees that are "hired to invent" belong to the employer, without any requirement to compensate the inventor for their patented contributions. their works. 56 Of the nearly 1 billion pieces of content that have been licensed under Creative Commons, 96 percent have been licensed under terms that require the user of the work to give credit to the author. 57 Widely used free and open-source software licenses give up copyright protections for attribution obligations. 58 Studies of Wikipedia contributors, stand-up comics, and chefs have documented the relative importance of attribution to these creators. 59 Sometimes a creator's interest in getting credit can clash with a distributor's interest in revenue generation. Growing the reputation of an author may be accomplished by the widespread dissemination of her work at zero cost, but doing so may cannibalize the market for paid reads and may alternatively be favored by the distributor 60 or the author. 61 Putting aside the propriety of making a copy of work, there is a sense that failing to give credit independently harms the creator. In a recent survey of 443 members of the public, 62 percent of respondents believed that providing proper attribution should excuse the free copying of others' copyright content. 62 This finding is striking because it elevates attributional interests over copyright interests and reflects an incorrect understanding of the law. 63
Accurate Attribution
Preventing misattribution may be even more important to creators than getting credit. The lawyers Silbey talks to describe their clients' unwillingness to license copyrights or trademarks because they don't want to give up control over the work (p. 156). Sidley recounts that when Steve Jobs initially decided to incur a financial loss by not licensing the characters from Toy Story to Disney, he did so to prevent Disney "from making bad sequels and 56. See About the License, Creative Commons, https://creativecommons.org/licenses/ [https://perma.cc/E8DU-V5N4] (showing a variety of licenses, all indicating that less than all copyright rights are reserved to the author and designating which audiences or rights are being given up).
57. State of the Commons, Creative Commons, https://stateof.creativecommons.org/report/ [https://perma.cc/S9B2-AD7H] (graphic indicating that CC0, the only Creative Commons license that does not require attribution, has been adopted to cover 4 percent the 882 million pieces of CC-licensed content in 2014 63. Id. at 3, 13. The authors also find that this reflects a deep-seated misperception of intellectual property's purpose-that it is designed to prevent plagiarism or uncredited copying, when in reality it prohibits only unauthorized copying (with or without attribution). See id. at 16.
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The desire for accurate attribution and control goes back to the expressive and personal interests that creators have in their works. As one of the painters Silbey interviewed explains: 
Favorable Reputation by Association
Expressive and commercial interests are also implicated when it comes to whom a creator is associated with. Steven Tyler of Aerosmith, the members of R.E.M., and Neil Young have all complained about the use of their songs in Donald Trump's 2016 presidential bid due to a concern, at least in the case of Mr. Tyler, that the use implies endorsement. 64 Concern about the use of a work in ways that are offensive to the author discourages some to share their works as well. 65 The desire to be closer, as well as further, from something can also be strong. As a musician interviewed for the book described, the decision to sign with a particular label was motivated by the desire to be associated with its brand: "I have tremendous respect for [the label]. They are small, but they are one of the leading . . . labels. . . . . There's so much crap, you know? . . . The label thing just sets you apart . . . ." (p. 158; first and third omissions in original).
Reputation matters to existing and potential employees as well. Companies can recruit the best only when employees feel affinity for the company's mission. In Chapter 5, Silbey documents the tension between lawyers, who may be perceived as obstructionist, secretive, and exclusionary, and the scientists and engineers within firms whose impulse is to share and collaborate (pp. 184-220). In-house lawyer Jacqueline describes "a very long and difficult process of changing the mind-set at [the company]-and I think at other companies, too-from hoarding the true essence of your technology to wanting to share it with the world, because you realized the tremendous impact of what you were doing" (p. 202). In public statements, innovative companies like Google, Twitter, and Tesla have distanced themselves from the pursuit of patents because of their traditional association with exclusion. 66 In a blog post entitled "All Our Patent Are Belong To You," Elon Musk disclaimed offensive uses of Tesla's patents in order to make clear that they did not reflect a desire to exclude. 67 He did so apparently to bolster the firm's reputation among its employees, writing:
Technology leadership is not defined by patents, which history has repeatedly shown to be small protection indeed against a determined competitor, but rather by the ability of a company to attract and motivate the world's most talented engineers. We believe that applying the open source philosophy to our patents will strengthen rather than diminish Tesla's position in this regard. 68 Just as the freedom to draw from the best materials is important for individual creators, a company's success depends on the creative people it attracts to its projects.
Intellectual property policies can also enhance the reputation of a company. For example, defensive patenting can communicate a firm's ability to retaliate or signal to the market the firm's worth. As Andrew, a software entrepreneur interviewed by Silbey, described:
there is [sic] typically one or two ideas that are really valuable. . . . And then the company ends up getting a dozen or two dozen patents. The rest of them are just the blocking stuff-or not even that: they're just something you build to look very attractive to a potential buyer. But they're not real . . . . (p. 208-09; first omission in original) Accumulating a large patent portfolio can be very lucrative: "[Company X] had a huge patent portfolio. And that's where they did this trick. They had an in-house patent lawyer, and he really created value. . . . People looked at that company, the potential buyers, and said, 'Wow! This company has one hundred issued US [sic] patents . . . .' " (p. 110; alteration and first omission in original). Intellectual property can help build value, as Donald describes: The vision I had when I was the general counsel [was] . . . we knew that we wanted to sell that company eventually, so I was trying to build value. So literally, we . . . had one thousand or two thousand registered trademarks, we had at least two thousand copyrights, we have fifteen or twenty patents. (p. 110; alteration and omissions in original) 66 
C. Audiences
One reason reputation is so important to creators is that it is related to their ability to get another thing they desire: audiences or customers for their creations. Silbey discusses the importance to creators of various relationships. 69 Relationships with audiences in particular provide encouragement, meaning, feedback, and freedom. Social scientists Ryan and Deci have identified "relatedness" as a basic human need that motivates when paired with "competence" and "autonomy." 70 Audiences inspire and they encourage. In the words of one software entrepreneur, one of his "biggest motivation[s] is people. Because once you get real consumers, you can actually talk to them on the phone, and if they like what you do . . . that's what really kept me going" (p. 231; omission and alteration in original). Audiences feed and nurture the creative process. Barbara, a prolific author of children's books, keeps letters and pictures of her adolescent fans around her desk, Silbey reports, to create "a safe and encouraging workspace" (p. 56). Fans may also provide a sense of purpose and meaning, which can best be fulfilled for one artist Silbey interviewed, when she is performing for a live audience. As Mary describes, "when the room is quiet and people are just right there, there is a circuit of energy where you wind up with more energy at the end of the show because you feel like in some tiny way, you have been of service" (p. 244).
Audiences also lead to revenue and freedom. As Richard, a global health-fund director at a pharmaceutical company, put it, "[w]e want to have an impact on health care, but we also have to make a return on investment" (p. 231). Having a product circulate generates the feedback and engagement that are needed for products to improve iteratively. 71 Relationships with audiences can create enduring revenue streams. Though an individual work can be copied or pirated, a direct relationship with an audience makes it easier to promote, for example, a book or movie character who has been redeployed within video games, comic books, or other media. 72 Silbey discerns at least five distinct modes of distribution, ranging from the "many and more" strategy-in which creators seek to distribute as many copies of their work as possible, preferably through paid methods-to the "nondistribution" or, "hold-out" category, in which the work is distributed sparingly, if at all (pp. 
II. How Intellectual Property Can Be Supplemented to Give Creators What They Want
That three of the things creators really want are freedom, credit, and audiences is unlikely to surprise many. But using these concepts, rather than the legal constructs of intellectual property and exclusion, as starting points, will help ensure that creative interests are represented in discussions about policy in a way that is truthful, rather than oversimplistic. By and large, Silbey's creators are less motivated by the ability to exclude others, or the possibility of a huge payout, and much more focused on the process: dedicating time to their craft and doing day-to-day work. As world-renowned visual artist Chuck Close has said, "[i]nspiration is for amateurs. The rest of us just show up and get to work." 74 In a similar vein, the influence of intellectual property on the day-to-day lives of creators should not be overstated.
Thus, while it is usually assumed that creators benefit from stronger intellectual property provisions, Silbey's subjects, and the studies cited above, explain why the relationship between creators and intellectual property is more complicated. The availability of intellectual property creates security for a number of business models and can enable long-term investments in creation and innovation. It does not follow, however, that more intellectual property is necessarily better. On the contrary, the evidence cited above suggests that the overall returns to strengthening intellectual property are uncertain at best and negative at worst, though they can influence the direction and diffusion of innovations. Silbey's subjects explain in their own words why this is the case. The uncertainty and serendipity of the creative process limits any ex ante impact, even when the ex post rewards may turn out to be great.
Intellectual property also interferes, limiting the freedom creators have to play and the dissemination of their creative works by others to the audiences that they want. For example, the fact that intellectual property's default entitlements are set wrong or inefficiently 75 results in a loss to followon innovators or users through unnecessary forbearance or the need to "design around" the invention. 76 The losses to creators, however, are also significant, and arguably more concentrated, when intellectual property's exclusionary message sends the wrong signal to followers, future customers, and future employees whom the creator seeks to cultivate, engage with, and hire.
While these observations are not necessarily novel, knowing what does motivate creators can inform attempts to improve intellectual property law. 75. See, e.g., James Boyle, The Public Domain: Enclosing the Commons of the Mind 11-12 (2008) (asserting that for most works, the owners expect to recoup value from the work with five or ten years of exclusive rights, and that the remainder of the term is of little use except as a kind of "lottery ticket").
76. See, e.g., Johnson, supra note 65, at 1946-50 (lamenting the various types of inefficiencies that flow from the incorrect initial allocation of rights).
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These motivations can direct policymakers to the shared interests of the public and creators-for example, greater connection, credit, and freedom to create. But The Eureka Myth focuses on creation stories rather than legal reforms. Where Silbey leaves off, this Part picks up.
A. Greater Support for (Paid and Free) Inclusion, Not Just Exclusion
Though intellectual property gives creators the right to exclude, creators often want to include others. 77 Much of the content on several of the internet's top websites-Wikipedia, YouTube, Facebook, and Twitter 78 -has been generated without the expectation of payment and in pursuit of passion, not profits. 79 Sharing or including furthers creative interests by allowing a creator to connect to her audiences, earn their loyalty and admiration, 80 and get their feedback. 81 Sharing builds reputation, fame, and market share, 82 as Silbey documents. Even when a service is initially offered for free, sharing creates paths to eventual revenue streams through "freemium" and related models, for example. 83 When sharing means forbearing the exercise of exclusive patent rights, it creates freedom-the freedom to operate for follow-on innovators.
Technology is making sharing easier. Among copyright industries, intermediaries like Harper Collins and Paramount Pictures, who have traditionally added value by curating, gatekeeping, and tightly distributing selected works, are yielding ground to distributors like Amazon, Netflix, iTunes, and YouTube (p. 224). On these new platforms, content is available in abundance, anytime, anywhere. The openness of the internet makes it easier for scientists and engineers to learn from each other and share across firm boundaries. But that openness can also raise proprietary legal concerns as the culture clashes between lawyers, scientists, and creators.
The suggestion here is simple: to reorient the intellectual property system to better support the desire of creators to include and not only exclude 77. The importance of supporting the right to include has been discussed by others including Thomas W. Merrill & Henry E. Smith, Property 449 (2d ed. 2012) ("[I]t is important not only to be able to exclude other persons from the thing, but also to be able to include other persons in the use and enjoyment of the thing . . others. 84 Potential solutions include supporting existing platforms for sharing, facilitating paid licensing, and sorting goods according to exclusive versus nonexclusive creator intent. The natural reaction to this idea might be that creators already have the ability to share through licensing contracts or through choosing not to enforce their intellectual property rights. 85 But the ability to affirmatively share that Creative Commons offers has been embraced widely. 86 As described below, existing experiences further demonstrate that mechanisms for licensing or giving away exclusive rights and, more generally, for disavowing exclusive uses of intellectual property are less developed than they could be.
Making Existing Sharing Mechanisms More Transparent and Reliable
One problem, for example, with underenforcement, is that it does not reliably provide freedom to use or operate. Owners have no way to signal their intention to forbear from enforcement to potential users. Even if an unlicensed use has been tolerated for a time, an owner's lack of enforcement could be due to a lack of knowledge, resources, or desire. Neither the owner's reason for not enforcing nor whether he or she will continue to do so is transparent to the public. In order to avoid stepping on landmines, risk-averse organizations-including libraries, archives, and other memory institutions-won't tread in the first place. 87 Even when an owner has taken affirmative steps to signal her intent to license or not assert intellectual property rights, the commitment in some cases stops short of providing follow-on innovators with the assurances they need to make long-term investments. Examples include the nearly one billion pieces of copyrighted works on Creative Commons, 88 the millions of patents licensed through organizations like the Open Invention Network and the License on Transfer Network, and other standards-setting organizations 89 that require royalty-limited or royalty-free licensing of patents. The problem with promises made to the public is that one-way promises are not 84. This suggestion is not original; in fact, it motivated the creation of Creative Commons. Lawrence Lessig, CC in Review: Lawrence Lessig On Supporting the Commons, Creative Commons (Oct. 6, 2005), http://creativecommons.org/lessig-letters/page/3 [http://perma.cc/ 89R6-7SVF] ("The idea (again, stolen from the FSF) was to produce copyright licenses that artists, authors, educators, and researchers could use to announce to the world the freedoms that they want their creative work to carry. If the default rule of copyright is 'all rights reserved,' the express meaning of a Creative Commons license is that only 'some rights [are] reserved.' " (alteration in original)).
85. Paul J. Heald 90 Under a federal law designed to protect authors, Creative Commons licenses can be terminated after a period of time, 91 as a number of commentators have lamented. 92 A number of ways to build a more reliable "semi-commons" of creative works have been proposed. For example, grants of copyrights to the public could be made irrevocable through the extension of the legal doctrine of abandonment to partial abandonments of rights. 93 In the same spirit of "no takebacks," I have suggested the creation of a "defensive-only" patent option that, once elected, would limit any future enforcement of the patent and stay with the patent through transfer. 94 Dedication of works to the public domain could also be made easier, including through legitimizing defensive publication in the patent context and creating easier pathways to effect public domain dedication. 95 Short of creating new legal doctrines and options for sharing, our intellectual property system could legitimize pledges to share by creating a registry where they could be recorded, thereby increasing the likelihood that a court will find it reasonable to rely on and enforce them. 96
Facilitating Licensing
It is also worth considering how to make it easier for willing buyers and sellers of protected works to form licenses. The practical obstacles to paid or unpaid licensing are illustrated well in the case of orphan works, "copyrighted works whose owners cannot be located by a reasonably diligent 90. Restatement (Second) of Contracts § 90 (1981) ("A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires." search." 97 The United Kingdom is estimated to have thirteen to fifty million orphan works, and a group of scholars has characterized the U.S. problem to be "at least as bad." 98 In the patent context, there is both unmet supply and unmet demand for licensing. Invalidation of a patent leads to it being cited more frequently by subsequent patents, 99 and patent holders are willing to license 70 percent more patents than are currently licensed. 100 These failures impose significant costs on society. The European Union estimates that $20 billion is spent annually to develop already existing innovations. 101 And research has found that large numbers of copyrighted works are not circulating, at least in part, because the entities that want to bring the work to market cannot secure rights, because they cannot find the rights holder or because the holder is unwilling to license. 102 Reducing information and transaction costs would likely lead to more licensing of patented and copyrighted works, although the challenges differ by subject matter and by type of work. 103 In order for a license to be formed, a rights holder needs to be willing to license, contracting parties need to be able to find each other, and the parties need to agree on a price. While licensing markets are robust in certain copyrighted goods, the fact that copyright arises automatically, without any formalities, means that a complete public record of copyright ownership and authorship is missing. 104 A group of prominent copyright lawyers has soundly recommended encouraging standardized registration in public and private registries. 105 Markets for patented technology are underdeveloped for many reasons. The transfer of technology requires both patents and know-how to be transferred, and the availability of both for licensing is impossible to discern based on the public record. It can be difficult to unwind the assumption that [Vol. 114:1081 patent rights are sought by owners in order to pave their own market exclusivity, even though for nonpracticing entities such as universities, governments, and specialized inventors, licenses can hasten inventions to the market in the first place. 106 The doctrine of willfulness, which trebles damages for knowing infringements of patents, also discourages parties from talking to each other, lest a failed licensing negotiation become the basis for a claim for enhanced damages. 107 The question of how to encourage technology transactions deserves further deliberation. For example, limiting the chill that the willfulness doctrine places on negotiations, enabling patent holders to signal a desire and willingness to license, making licensing data more available, or requiring patent holders to record changes to ownership are all policy options worth further deliberation. 108
Making It Easier to Differentiate Between Works Held for Exclusion and Inclusion
Given the tremendous variation in the ways that intellectual property is used, it would also be worth exploring making it easier for creators to signal to the public their intents with respect to their works. As Silbey's subjects attest, patents are often filed in pursuit of nonexclusionary ends such as signaling value to investors or for defensive purposes. 109 Twitter and Tesla found clarifying that their company's patents are filed to be used "as a shield rather than as a weapon" 110 and in support of, rather than against, an "open source philosophy" 111 important enough that both companies publicly did it. When Google decided to bid for Nortel's patent portfolio, it explained on its corporate blog that the move was intended to help, not undermine, the open-source community and that its acquisition was defensive, a move to "create a disincentive for others to sue Google." 112 To ensure that such corporate representations are backed up with reliable forbearance, companies could elect into a "defensive only" patent option as described above.
Creative Commons provides one way for copyright holders to reserve some, rather than all, copyright rights in works. But its reach is far from comprehensive, and the desire for easier ways to clarify the status of works persists. 113 As described earlier, many, if not most, copyrighted works are created without the expectation of remuneration, and in many cases the creators would benefit from greater circulation of the work. One example of how this intuition is enshrined in copyright law is the prohibition on copyright over U.S. government works made by federal employees, 114 a policy originally motivated by the desire to ensure democratic engagement with political speeches and laws. 115 But because the U.S. government routinely releases works that are created by government contractors, which are protectable by copyright, there can be ambiguity about the status of the work that results and whether or not it can be reused. 116 The orphan-works problem most clearly demonstrates how legal uncertainties suppress the circulation of works. Implementing orphan-works reforms by limiting the remedies available to reappearing rights holders, extending fair use, and supporting collective licensing regimes, 117 should be among the highest priorities for Congress as it takes up copyright reform. Others have suggested statutory mechanisms for allowing users to choose to allow all noncommercial or humanitarian uses of their works. 118 Already, the fair-use defense to copyright infringement is quicker to excuse infringement when the use is noncommercial, 119 and this legal status reflects the documented instinct of members of the public that educational or humanitarian reuses are permissible. 120 The problem in these cases may be more technical than legal in nature. While authors may be willing to share with certain audiences-for example K-12 children in neighborhoods in need 121 -ensuring that free uses are not diverted to displace paid uses is a major concern. Another aspect of copyright reform, therefore, should be investments in technologies that reduce the risks associated with sharing. 113. See, e.g., Johnson, supra note 65, at 1182-91 (critiquing Creative Commons as illfitted to certain types of works, incompatible with certain kinds of uses, and failing both to leverage intrinsic motivations and to capture the range of possible sharing behaviors). 
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[Vol. 114:1081 Another approach to sorting between those using intellectual property for exclusion versus inclusion is to require that rights holders opt into exclusion rather than out of it. The easiest way to do this is to make sure that the author or inventor actually wants the intellectual property. In fact, they usually don't. Only one out of five U.S. companies doing research-and-development files for any patents, 122 and historical surveys show, for example, that only 21 percent of library works in 1908, and a third of posters from 1976, were copyrighted. 123 
Reforming Patent Marking and Copyright Registration
Patent law continues to require inventors to affirmatively apply for the grant of a patent and to make payments to keep patents in force. 124 Copyrights under U.S. law, on the other hand, now vest automatically in the author, conferring the right to exclude regardless of whether the holder actually wants to do so. 125 Both intellectual property regimes, however, incorporate the idea that those who seek to enforce their rights must take affirmative steps. To get statutory damages or to recover attorney's fees in copyright, an owner must register the work. 126 And to get damages for infringement, patent holders must provide notice to the infringer, which can be accomplished by marking products that embody the intellectual property. 127 In theory then, members of the public should have notice of which rights intellectual property holders seek to enforce. More could be done, however, to make these public notice mechanisms meaningful. In the case of patent damages, the marking requirement is riddled with loopholes. 128 It does not extend to process patents or nonpracticed patents. If those loopholes were closed, marking could provide a more useful filter. 129 In addition, if inducements to register and keep patent ownership information up-todate were enhanced, more people would register ownership and transfers, which would facilitate licensing and signal an author's exclusionary motive. 130 The availability of certain remedies could be contingent upon registration to induce those with an exclusionary motive to register. The concept of pre-enforcement notice has long been embedded in U.S. law and enables the public to assess the risks associated with the use of intellectual property.
B. Supporting Attribution
Finally, one way that U.S. law could be shaped to better support creative interests is by recognizing the importance of attributional and reputational interests. Encouragingly, in congressional hearings, "the issues of individual authors, including attribution and the ability to say no to specific uses" have been discussed recently. 131 Moral rights-including the rights of attribution and the right of integrity-are absent under U.S. law except in the case of works of visual art that fall within the ambit of the Visual Artists Rights Act (VARA). 132 Patent law at least requires that the accurate inventors of a product be memorialized on the face of the patent. 133 Inventors can also get credit when their patents and publications are subsequently cited by others, generating a "forward citation." 134 These forms of credit-giving are limited, however. The relationship between patents and products in the market is tenuous at best, and there is no requirement that inventors be notified when an invention is commercialized. Forward citations are not trackable in a systematic way, and there is doubt about what they measure. 135 Copyright law's support for attribution is even more meager. There is no comparable requirement to associate an author with a work, 136 although, removing copyright information including authorship information from a work is a punishable offense. 137 130. Samuelson, supra note 104, at 1199-201. 132. E.g., Lastowka, supra note 58, at 69.
The Register's Perspective on Copyright
133. E.g., Fromer, supra note 12, at 1790-98 (2012) (contrasting these and other ways in which patent law is more supportive of attribution rights than copyright law). While copyright registrations also list a work's authors, registration is no longer required under U.S. copyright law. 138 As described earlier, trademark interests are arguably most closely aligned with the attributional interests of creators. A series of court decisions, culminating in the Supreme Court's 2003 Dastar Corp. v. Twentieth Century Fox Film Corp. decision, however, significantly limited the possibility of using intellectual property law to protect attribution, as distinct from economic, interests. 139 In this void, there exist a few ways of enhancing attributional interests within copyright law. First, the Copyright Office could catalog and encourage best practices for giving attribution. Whether in a work itself through credits or in author pages or liner notes, best practices of attribution could be cataloged. 140 Although Creative Commons provides guidance on how to attribute to its adopters, it appears that its attribution provisions are consistently violated. According to an analysis of over 227 million Creative Commons photos, more than 90 percent were not attributed and 99 percent were not attributed correctly. 141 Although this is just one data point, greater attention to attribution practices is needed given how important receiving credit is to creators. The Copyright Office could explore permitting the registration of attribution interests and attribution specifications separate and apart from copyright interests, pursuant to its authority under 17 U.S.C. § 205, for example. 142 Permitting such registrations would legitimize attribution interests and increase the chance that a court would find the creator's reliance on the attribution actionable. Like a registry of patent pledges, a registry of Creative Commons-type licenses can boost the licenses' reliability at a low cost to the government.
Another approach, proposed by the Copyright Office in 2006, would be to reward third-party attribution in cases of orphan works. 143 The proposal limits damages in situations where the infringer has, in good faith, carried out a reasonably diligent but unsuccessful search to locate the owner of the infringed copyright, and "throughout the course of the infringement, provided attribution to the author and copyright owner of the work, if possible and as appropriate under the circumstances . . . ." 144 Silbey's work validates the merits of such an approach. Finally, another proposal would be to reward attribution by making it a "fifth" fair-use factor in determining whether or not the use of a copyrighted work is defensible. 145 According to the proposal, if an infringer gives credit to the author, the infringer's use is more likely to be considered fair. 146 Courts have at times taken into account attribution in applying the existing four fair-use factors, but codifying this practice would create a much stronger incentive for users to attribute to original authors. 147
Conclusion
At the time of this writing, lawmakers are grappling with how to reform copyright and patent law. High on the agenda are urgent objectives like dealing with abusive patent litigation, 148 limiting the harm to small firms from poorly worded demand letters, 149 and recalibrating statutory damages for copyright infringement. 150 But while lawmakers consider these important policy problems, they should also consider the day-to-day lives of creators and how policymaking could benefit creators. Silbey's Eureka Myth provides a glimpse into what is important to creators and into the role of intellectual property in creative pursuits. In reading it, the desire for freedom above all is clear. As a result, unlike some of the most controversial copyright and patent reforms being considered, the options described above largely do not enshrine rigid rules that favor one constituency over another. Instead, they create options for those who may not be best served all the time by intellectual property's default rules. For those for whom copyright and patent law are working fine, the world need not look different. But rewarding and making it easier for rights holders to signal their exclusive and inclusive intents, to share through paid and unpaid licenses, and for others to credit them through attribution would support others as their needs and desires change, well beyond the moment of Eureka.
